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Preamble

Access to and control over land and natural resources is crucial to people’s livelihoods and to ensuring secure
livelihoods, their rights to food, water, work, housing and a healthy environment. Governments and donor
institutions have the opportunity and responsibility to ensure that their policies and actions contribute to the
recognition and respect of these rights.

ActionAid International has been working over the last few years with women and rural communities to
challenge commercialization of land, which leads to loss of their rights to land. The Voluntary Guidelines on the
Responsible Governance of tenure of land, forest and Fisheries- VGGTs, together with the AU Framework and
Guidelines for land policy in Africa- AU F&G, both provide progressive internationally accepted principles and
norms for defining policies and practice for governance of tenure that particularly safeguard the interests of the
poor and marginalized land dependent sections of society.

To give effect to these guidelines, ActionAid developed a Toolkit for assessing gender-sensitive implementation
of the VGGTs and the AU F&G at country-level. The toolkit was piloted in four countries- Senegal, the Gambia,
Netherlands and Australia, with key lessons emerging and captured in this report.

We hope that this report and lessons herein will encourage greater participatory policy and practice changes
that will support women’s and communities’ secure access to and control over land across land tenure regimes.
It is only if governments and their agencies embrace and demonstrate political will for stakeholder participation
in responsible governance of tenure through policy and practice, and if they champion and take a feminist
perspective on land issues, that the Sustainable Development Goals call that no one is to be left behind shall
be realized.

Catherine Gatundu
International Policy Advisor - Livelihoods
ActionAid International
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Section 1: Introduction

Secure tenure over land, fisheries and forests is central to global efforts to end rural poverty and hunger, and
to ensure sustainable management of the environment. The livelihoods of hundreds of millions of people,
particularly poor people in rural areas, depend on secure and equitable rights to natural resources, which not
only provide their main source of food and shelter, but are also a core economic asset and the basis for their
social, cultural and religious practices.

The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context
of National Food Security (VGGT) present an international framework based on human rights obligations and
standards for the governance of tenure of land, fisheries and forests. Adopted in 2012 by UN Committee for
World Food Security- CFS member countries and following an inclusive negotiation process, they recognise the
importance of land to countries’ development, and stress that good land governance and broad access to land
enable food security for all people.!

The VGGT were negotiated against a backdrop of global food insecurity and local communities’ fears over loss
of tenure rights and livelihoods as the result of large-scale land grabs, environmental degradation and climate
change. The VGGT provide an accountability mechanism through which local communities can hold both the
State and private actors to account in development planning and decision-making around large-scale land
investments.? They also provide communities and civil society actors (CSOs) with a framework in which to
advocate for more robust national policies on land tenure, and stronger implementation of those policies.

The VGGT provide an important framework to guide ActionAid’s land rights work, which (through empowerment,
research, advocacy and solidarity activities in over 30 countries) seeks to enable:

+ women and smallholder farmers to claim and enjoy secure tenure over the land upon which they depend
(and leading to enjoyment of other rights), particularly through the formulation and implementation of just
land laws and effective land tenure governance systems;

+ smallholder farmers and rural women to have increased capacity, awareness and knowledge of their rights;

« afundamental change of attitude relating to women’s ownership and control of land by community leaders
and family members.

The extent to which the VGGT have been implemented is a good barometer of national commitment to and
progress on land tenure governance, including measures to secure the tenure of women and communities to
lands and natural resources and reduce their vulnerability to environmental, social and economic shocks.

The VGGT Assessment Toolkit is ActionAid’s contribution to comprehensive, international VGGT monitoring,
and builds on the organisation’s work® to assess legal frameworks and tenure governance arrangements in
Mozambique, Tanzania, Senegal and Haiti, with a focus on women and small-scale food producers. It is from
this previous work that the six key principles used in this assessment were prioritised by ActionAid, drawn from
the VGGT and the African Union Framework and Guidelines on Land Policy in Africa (AU F&G). These principles
are used to highlight what each country needs to do in order to ensure improved governance of tenure, enhance
women’s rights to land and tenure security, and protect local communities from land-grabbing. The toolkit also
builds on existing FAO Governance of Tenure technical guides* and notable efforts by organisations such as
Food First Information and Action Network (FIAN) International® to monitor VGGT implementation.® To this end,
the toolkit seeks to:
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«  monitor country implementation of the VGGT, with a focus on women and small-scale food producers and
agricultural communities;

* incorporate community empowerment and capacity building to enhance communities’ understanding of
the VGGT (and related land frameworks), and build their capacity to advocate for VGGT implementation;

+  build understanding of how Organisation of Economic Cooperation and Development (OECD) countries
align any foreign aid, trade and investment programmes that impact on tenure governance in other countries
with the VGGT;

+  enable concise presentation of VGGT implementation results as a basis for cross-country comparison, and
for tracking changes over time;

+  serve as a basis for dialogue and cooperation towards better VGGT implementation.

Section 2 of this report highlights the importance of secure tenure in addressing hunger and poverty and
promoting women’s rights and sustainable ecosystems; and the need for strong policy responses and appropriate
implementation. Section 3 presents the ActionAid VGGT Assessment Toolkit, including key principles. Section
4 summarises experiences and reflections based on pilot assessments conducted to date. Section 5 sets out
points of comparison from the pilot assessments, and Section 6 outlines key recommendations.

Section 2: Background

Tenure rights are the social relations and institutions that govern access to and use of land and natural
resources.” They are increasingly recognised as the foundation for a wide range of local, national and global
development goals. Since many rural people rely on land, fisheries and forests as the primary source of their
livelihoods, secure rights to these resources provide an essential foundation for poverty reduction and food
security. In addition, secure land and resource rights enable communities and smallholders to make long-term
investments in the productivity of their land, and provide a foundation for them to participate in a range of
income-generating activities.®

Secure land and resource rights are particularly important for groups who are socially and/or politically
marginalised. Tenure rights contribute to the empowerment of women and to the broader well-being of
families.® For indigenous peoples and other communities with customary tenure systems, lands, territories and
resources are fundamental to their identities, cultures and ways of life.

Recognition of community-based tenure systems also contributes to the global goals of tackling climate change
and protecting the environment. For example, where communities have legal recognition of their rights to
forests and government support for registration, enforcement of rights and technical assistance for community
forest management, deforestation rates are found to be significantly lower than in forests outside these areas.®
A 10-country study of local institutions managing forest commons found that incorporating local knowledge
and decentralised decision-making is associated with reduced carbon emissions and livelihood benefits.!

Over the past decade, international policy consensus on the importance of secure tenure over land and
natural resources has grown. The VGGT, unanimously endorsed by members of the UN Committee on World
Food Security in 2012, form the basis of this document as the most widely applicable international framework
on tenure rights to land, forests and fisheries. The VGGT highlight the need to recognise and respect all
legitimate tenure rights, including customary rights.
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Several other international frameworks establish important standards regarding tenure rights. The United
Nations Declaration on the Rights on Indigenous Peoples (UNDRIP), and International Labor Organization
(ILO) Convention 169 on Indigenous and Tribal Peoples both recognise the rights of indigenous peoples to the
lands, territories and resources that they traditionally own, occupy or use.

The AU F&G, published in 2010, highlight the role of sound land policies as a basis for sustainable human
development, identify best practice standards for policy reforms, and stress the need for a participatory
approach to formulating and implementing land policy. Recognising that the new “scramble for land by foreign
investors”'? has raised serious problems for sustainable food production where agricultural land has been
converted for other purposes, the African Union also adopted six Guiding Principles (GPs) for Large Scale
Land Acquisition in 2014 (see Box 1).

Box 1: AU Guiding Principles for large-scale,

land-based investments (LSLBIS)

0 Principle 1: LSLBIs respect the human rights of communities to contribute to the responsible governance of land
and land-based resources, including respecting customary land rights, and are conducted in compliance with the
rule of law.

0 Principle 2: Decisions on LSLBIs are guided by a national strategy for sustainable agricultural development that
recognises the strategic importance of African agricultural land and the role of smallholder farmers in achieving food
security, poverty reduction and economic growth.

0 Principle 3: Decisions on LSLBIs and their implementation are based on good governance, including transparency,
subsidiarity, inclusiveness, free, prior and informed participation and social acceptance of affected communities.

0 Principle 4: LSLBIs respect the land rights of women, recognise their voice, generate meaningful opportunities for
women alongside men, and do not exacerbate the marginalisation of women.

0 Principle 5: Decisions on the desirability and feasibility of LSLBIs are made based on independent, holistic as-
sessment of the economic, financial, social and environmental costs and benefits associated with the proposed
investment, throughout the lifetime of the investment.

0 Principle 6: Member States uphold high standards of cooperation, collaboration and mutual accountability to en-
sure that LSLBIs are beneficial to African economies and their people.

The Sustainable Development Goals (SDGs) adopted by the UN General Assembly in September 2015 also
include targets on land to achieve the goals relating to poverty reduction, food security and gender equality.'
Specific points include:

+  SDG 1 (End Poverty): Target 1.4 “...ensure that all men and women have equal rights to ownership and
control over land”

+  SDG 2 (End Hunger): Target 2.3 “... double the agricultural productivity and incomes of small-scale
farmers, in particular women, indigenous peoples ... including through secure and equal access to land ...”

+  SDG 5 (Gender Equality): Target 5a “... undertake reforms to give women equal rights to economic
resources, as well as access to ownership and control over land and other forms of property, financial

services, inheritance and natural resources, in accordance with national laws ...”

Despite increasing international recognition of the importance of secure tenure to global development goals
and greater formal recognition of tenure rights in some countries, significant implementation gaps remain.
As an indication of the scale of the issue, one study estimates that approximately one billion of the world’s
poorest people lack secure rights to the land upon which they rely for subsistence.’® Women'’s tenure rights

in developing countries tend to be weaker than men’s, with women and female-headed households far less
likely to own or control land.’® When women do own land, their landholdings tend to be smaller and of lower
value than those of men.'” Moreover, customary tenure rights often lack legal protection. Communities and
indigenous peoples are estimated to hold as much as 65% of the world’s land area under customary systems,
while only 18% is formally recognised by governments as owned or controlled by them. Even where land
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rights are legally recognised under statutory law, these laws may not be implemented, enforced or respected
because of competing pressures on land, weak government capacity and/or poor land administration.

These patterns of tenure insecurity undermine local livelihoods and food security, and leave local people
vulnerable to dispossession and displacement. In particular, as global demand for natural resources

and agricultural commodities has grown, governments have allocated large areas of land to large-scale
concessions, even where there are existing rights or claims to land from smallholders and communities.?
Many of these land-related investments target countries with weak governance - leading to land-grabbing?' —
and are being made in countries that also have a high incidence of hunger and weak land tenure security.?

These gaps in tenure security and strong pressures on land highlight the importance of national action to
realise sound principles for the governance of tenure, and the corresponding need for ways to monitor
implementation of these high-level policy commitments. Such monitoring should also raise awareness among
communities about the obligations of their governments related to tenure rights, and how they can advocate
for more robust implementation.

Section 3 presents the VGGT Assessment Toolkit which is designed to support monitoring of countries’ VGGT
implementation, with a particular focus on the tenure rights of women, small-scale food producers and local
communities. It incorporates a participatory assessment to support communities in identifying gaps that can
be a basis for local advocacy and engagement with governments on VGGT implementation. It also includes

a tool to assess how OECD countries support and align their overseas actions with the VGGTs. The use of
scorecards for presenting results aims to provide a basis for cross-country comparison, as well as for tracking
changes within countries over time.
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Section 3: VGGT Assessment
Toolkit structure and contents

This section describes the elements of the VGGT Assessment Toolkit, including its key underlying principles;
three assessment tools; and recommended assessment methods for each tool.

3.1 Key principles

ActionAid has identified? six key, interrelated principles that capture the aspects of the VGGT that are of greatest
concern for its programmes, and the partners and communities with which it works. The principles are:

Inclusive multi-stakeholder platforms

Recognition of customary rights and informal tenure
Gender equality

Protection from land grabs

Effective land administration

I e o

Conflict-resolution mechanisms

Principle 1: Inclusive multi-stakeholder platforms

Multi-stakeholder platforms (MSPs) are the recommended approach for VGGT implementation, monitoring and
evaluation?*in order to ensure inclusiveness, participation, collaboration, transparency and accountability in land
governance efforts. MSPs can be established at any level, should be gender-sensitive and in particular involve
representatives of marginalised and vulnerable groups. The AU F&G provide a template for the “design of land
policy implementation strategies” and a detailed action plan to which States can refer when implementing the
six land policy principles.?® They also recommend tracking systems through which all stakeholders can monitor
and evaluate implementation.?® Both frameworks emphasise the need for inclusiveness and participation in
monitoring and evaluation mechanisms.

Principle 2: Recognition of customary rights and informal tenure

One of the principal VGGT tenets is recognition of all existing legitimate forms of tenure, both formal and
informal.?” Indigenous peoples and other communities with customary tenure systems often face an absence
of legal frameworks that recognise these rights — and even where legal frameworks exist may not have secured
titles and/or documentation that would enable them to prove and defend them. To address these limitations,
the VGGT call on States to provide “appropriate recognition and protection of the legitimate tenure rights of
indigenous peoples and other communities with customary tenure systems” and to adapt their policy, legal and
organisational frameworks to recognise such tenure systems.? Similarly, the AU F&G advocate for recognition
of the “legitimacy of indigenous land rights” and call for consultation and participation in policy processes by
those who have legitimate tenure rights that could be affected by policy decisions.
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Principle 3: Gender equality

The VGGT see gender equality as essential to responsible governance of tenure of land, fisheries and forests,
and call on States to ensure that women and girls have equal tenure rights, regardless of their civil and marital
status.?® The AU F&G recognise that gender discrimination is pervasive in Africa and that women’s land rights
need to be strengthened, including through legal procedures enabling them to register their land rights whether
married, divorced or widowed.?® A State that implements the VGGT and/or the AU F&G will legally recognise
the equal rights of women and men to access, use, control, inherit and own land. This may be constitutionally
enshrined so that all subsequent laws will be subject to these constitutional principles. In addition, current
laws that contradict this principle should be reviewed and legally revoked. Supplementary laws that apply
this principle in a more specific ways, for instance family laws concerned with issues such as divorce and
inheritance, should be enacted, consistent with human rights law.®

Principle 4: Protection from land grabs®

Land grabs and large-scale land acquisitions pose a significant threat to the land tenure security of women and
small-scale food producers, especially in countries where large sections of the population have no formal proof
of tenure. The VGGT recommend several measures States can take to prevent land grabs resulting from large-
scale land acquisitions, in accordance with human rights principles. They note that the “State should provide
safeguards to protect legitimate tenure rights, human rights, livelihoods, food security and the environment”
from risks associated with large-scale land acquisitions.®® They further call on States to consider promoting
alternative production and investment models that avoid the transfer of tenure rights to investors.

While the AU F&G recommend no such alternative models of investment (and in fact note that enhanced
agricultural exports could lead to increased State revenue,® implying a bias towards large-scale commercial
agriculture), they nonetheless concede that the recent “scramble for land by foreign investors” raises serious
problems for sustainable food production where agricultural land has been converted for other purposes.®® In
light of this, the AU adopted its Guiding Principles (GPs) for Large Scale Land-based Investment (LSLBI)® in
2014, which outline six fundamental principles that must be considered in the case of a large-scale land-based
investment (see Box 1).

Principle 5: Protection from land grabs

A continuing challenge in many countries is the absence of effective institutions, land registries and community
action for land management. The VGGT provide multiple recommendations for land administration to strengthen
land tenure security of small-scale food producers, setting out that, “States should provide systems ... to
record individual and collective tenure rights in order to improve security of tenure rights.”®” For effective land
administration, both the VGGT and the AU F&G advocate for building the capacity of implementing agencies to
ensure that policies and laws are put in place in an effective and gender-sensitive way.* This should be done
through the provision of human, financial and other inputs needed for the implementation of the guidelines,
as well as ensuring the co-operation of all involved.® Both the VGGT and the AU F&G advocate for delivery of
services by ascertaining legitimate landholders and registering and recording their land rights.*° Policies and
laws should be established to promote information sharing regarding tenure rights, allowing everyone the right
to access information on land.*!
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Principle 6: Conflict-resolution mechanisms

Independent, reliable and effective conflict-resolution mechanisms are key to ensuring justice and land tenure
security of the poor, including for women.*? Corruption, inefficiency and high costs plague the formal court
systems in many poor countries, preventing the rule of law, and impeding the accessibility and transparency
of conflict-resolution mechanisms.* These factors discourage the use of formal dispute resolution and cause
many aggrieved parties to turn to informal mechanisms, some of which are based on customary practices in
local communities. The VGGT acknowledge both issues, and promote the development of alternative forms
of dispute resolution, while the AU F&G advocate for the “prevention of conflict”, “resolution through mutually
acceptable dispute processing mechanisms” and strengthening conflict-resolution methods.*

3.2 Tools
The toolkit uses three tools to explore countries’ alignment with the six principles:

+ Tool 1 assesses the actions of governments to align policy and legal frameworks with the core VGGT
principles and to implement measures to fulfill them in their own countries.

+  Tool 2 assesses how legal frameworks and implementation measures operate at the local level and how
outcomes are perceived by people and communities attached to the land; it also helps identify and close
gaps affecting the ability of vulnerable and marginalised groups to strengthen their democratic control of land.

. Tool 3 provides a set of indicators, questions, and scorecards to assess the overseas actions of high-
income or OECD countries in supporting and complying with the VGGT principles and in implementing
measures to fulfill them in overseas actions, particularly in areas of investment, aid and trade.

Each tool has six sections (one for each of the six principles), each of which has: 1-2 qualitative indicators;
guiding questions for assessing progress in relation to the indicator; and a red-yellow-green scale for capturing
overall progress in relation to the indicator. Indicators have been defined to capture key aspects of each
principle. For example:

+  Tool 1 indicators focus on how each of the six principles is realised in:
— National legal and policy frameworks
— Key government implementation measures

+  Tool 2 indicators focus on two aspects of VGGT reality on the ground:
— Community members’ general awareness and perceptions of the six principles
— Views on the extent of realisation of the principles in practice
+  Tool 3 indicators focus on two main aspects of VGGT alignment:
— The extent of proactive government development assistance for each principle
— The extent to which governments hold themselves accountable to VGGT principles in their aid and
investment policies and programmes for developing countries

The guiding questions provided in the tools are intended to prompt critical reflection rather than to serve as
sub-indicators. Tools 1 and 2 also list other information resources and conceptual background information that
may contribute to the assessment of each indicator.*® A red-yellow-green scoring scale for each Indicator is also
provided, with an orientation towards capturing directional performance (i.e., where are we today, where do we
need to be heading).

Each tool also contains a scorecard for documenting the narrative analysis and the score for each indicator.
The narrative assessment is very important — in addition to providing the evidence base and justification for
the scoring, it provides a broader and more qualitative picture of progress against the indicator than can be
captured in the score itself. The overall assessment process is summarised in Figure 1.
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Figure 1: Key steps for using the toolkit
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Assessment methods

Recommended methods for undertaking assessments using the tools vary depending on the main types and
sources of information.

Tool 1 focuses on laws and policies and the implementation measures in place and uses desk studies, interviews and
peer, stakeholder and expert reviews of the draft assessments to validate and provide feedback on the assessment.

Tool 2 uses focus groups with community members as the recommended methodology. As highlighted in the
guidance section of tool 2, it is important that these interactions:

— support the optimal participation of local community members and their governing bodies,

agencies and representatives;

— are broadly inclusive; engaging with the landless, farmer households, community members involved

in contract farming, households on the margins of plantations (but not necessarily involved in farming

or contract farming), local government authorities, chiefs and other land governance authorities;

— enhance gender-sensitivity and recognition of all types of land tenure

(Tools 1 and 2 are intended for use together to provide a holistic picture of land governance, particularly by
balancing the view from the ‘paper trail’ — i.e. laws, policies, administrative measures etc — with a grassroots
community view of such policies’ impact on the ground — at least in sample locations.)

Tool 3 focuses mainly on aid and investment policies and programmes, uses desk studies and reviews of
primary and secondary sources, combined with interviews and peer, expert and stakeholder reviews.

Improving the governance of existing land relations and the substantive strengthening of social justice, equity
and equality in land governance go hand in hand. Together the tools aim to provide users with a comprehensive
gap analysis to build local awareness, engagement and solidarity, and to help channel advocacy efforts towards

a transparent and participatory land governance system.
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Section 4: Findings from initial
country assessments

Several ActionAid offices contributed to the development of the VGG Assessment Toolkit. Four country offices
expressed interest in conducting country-based pilot assessments using the tools — Senegal and The Gambia
(using tools 1 and 2), and Australia and the Netherlands (using tool 3). This section presents key findings from
these country assessments, followed by initial points of comparison and analysis.

The Gambia

Source: ACTIVISTA/Danyanko Company LTD. Assessment of Implementation of VGGTs in The Gambia through
a Score Card. December 2016.

Background: Over 90% of The Gambia’s arable land in is cultivated by smallholder farmers, most of whom
own farms of less than 1.5 ha. Despite the large area of land under cultivation, the country meets less than
50% of its own food demand, making it food insecure. This could be attributed to the very low productivity of
smallholder farmers who lack the necessary inputs to improve their productivity. Pressures on land have been
increasing from private-sector investment and large-scale land acquisition for purposes including agriculture,
estate development, and speculation for future sale. These pressures are particularly (but not exclusively) found
in the Greater Banjul and West Coast Regions.

Several data collection methods were used for this study, including: desk reviews of relevant literature on the
VGGT and national policy documents and instruments on land and related sub-sectors; interviews with key
informants at policy, technical, private sector and grassroots levels; inspection of some of the sites developed
by private estate agents to gauge the magnitude of large-scale land transactions; and focus group discussions
with farmers’ organisations and civil society organisation staff.

Assessment objectives: To provide an inter- and intra-country comparative analysis on land governance in The
Gambia, including aspects such as:

+ the country’s current legal framework, regulatory mechanisms and institutional arrangements versus
VGGT requirements;

+ the gender responsiveness of land tenure governance systems both at policy level and from a community
perspective, and through overall VGGT adoption;

+ the country’s land governance achievements using VGGT score card indicators.

1. Inclusive multi-stakeholder platform

NGOs and CSOs have facilitated the establishment of a national platform on the VGGT. The main goal of the
platform is to advocate for improved governance of land for the benefit of all (especially the poor and vulnerable)
in relation to food security and development in general. However, since the launch and initial CSO-sponsored
information-sharing workshop on the VGGT in September 2015, there has been no visible activity conducted by
the platform to that effect (according to the platform chair, this is the result of a lack of resources).
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Despite this, the composition of the committee is reasonably multi-sectoral, with a broad-based membership
representing key constituencies including government (mainly the Ministry of Lands and Regional Governments),
NGOs, CSOs and women’s associations.

2. Recognition of customary rights and informal tenure

The Lands (Regions) Act provides that “the occupation and use of Provinces lands by indigenes shall be
governed and regulated by customary laws obtaining in the localities in which such land is situated”. The use
of a traditional land tenure system is therefore strongly supported by statutory laws. However, the absence of
adequate registration and documentation of tenure rights has limited the effectiveness of statute. Decision-making
by local land dispute commissions under the customary system is sometimes undemocratic and in many cases
politically influenced. Lack of adequate mapping of the land area as well as an increase in commercialisation
of land at provincial and regional level has also resulted in disputes over ownership among communities and
individual investors — further aggravating the level of political interference in land administration.

3. Gender equality

Although The Gambia’s gender policy 2009-2020 calls for equal rights for women and men to access, use,
control, inherit and own land, national laws such as the Land Act fail to make such provisions. Under customary
tenure systems, women'’s rights are generally suppressed.

Women can enter into contracts concerning tenure right on the basis of equality with men and have access to
legal services to defend their tenure interests, but this is not a widespread practice and exists only where land
is highly commercialised — especially in the West Coast Region and Greater Banjul areas.

4. Protection from land grabs

There is no specific legal provision for compensation for large-scale land transactions, and no regulatory
mechanism to monitor and control large-scale land acquisitions (other than the National Environment Agency,
which focuses on protection of the environment rather than land rights). Although large-scale land acquisition for
different purposes is increasing, no practical steps have so far been taken to address the situation at a policy level.

Free, Prior and Informed Consent (FPIC) is not consistently practiced. In one of the situations reviewed,
government allocated an agricultural concession without villagers’ prior consent or approval (notwithstanding
that it is considered to have had positive economic and employment impacts). In another review, an NGO-led
land acquisition for an agricultural centre went through the customary tenure system, with full endorsement of
the community and without direct governmental involvement.

5. Effective land administration

Very limited or no safeguards exist to protect the legitimate tenure rights of spouses, family members and others
not shown as holders of tenure rights in recording systems for statute and customary laws. No record of tenure
rights exists that would enable target groups to record and obtain information about their (individual and/or
collective) tenure rights.

6. Conflict-resolution mechanisms

Conflict-resolution mechanisms exist at several levels. Under the traditional system, disputes are resolved by

village elders. Where this fails, disputes can be referred to District and Regional Land Tribunals, which are
formally constituted bodies established by the District Authority or Governor, or alternatively to the Magistrate
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and Cadhis courts. In the event that any party is dissatisfied with the judgment one of these higher level courts,
the case could go to the High Court, and ultimately to the Supreme Court.

Land dispute resolution services are being strengthened with the decentralisation of the judiciary system. The
establishment of local tribunals for the settlement of land disputes at regional and district levels — as well as
interventions by the judiciary in dispute resolution — reflect some effort by government, but these mechanisms
are slow and the tribunals lack transparency.

Tenure conflict-resolution services exist, but they are not easily accessible to vulnerable and marginalised people
who are constrained by lack of knowledge and finance. The number of courts available for dispute resolution
is also limited. The Alternative Dispute Resolution office (a cheaper service that could provide an alternative) is
also little known about, and its decisions are not enforceable. Vulnerable people therefore rely on the tradition
system of arbitration — the decisions of which are non-transparent and sometimes politically motivated.

Senegal

Source: ActionAid Senegal 2016. Assessing Implementation of the VGGT in Senegal:

Background: VGGT implementation in Senegal has coincided with the land grab problems faced by many of
the country’s districts. The context is also marked by land disputes between pre-independence landowners
who left lands fallow, and communities that have settled and made investments on these lands. Communities
and women face problems of access and control over land, displacement of some communities without fair and
equitable compensation, and inequitable power relations among community members, between state actors
and communities, and between foreign investors and community members.

Country assessment information was collected mainly through focus group discussions in Djilor, Diossong
Missirah, Kedougou, Bala, Bakel, and Koussanar districts, and secondary data collection from various reports
and cases studies. This exercise targeted women’s dialogue groups, youth, and smallholder farmers.

Assessment objectives: This assessment aims to:

+ measure the country’s land governance achievements using VGGT scorecard indicators;
« examinethechallengesfaced by Senegal onland governance, especially inrelation to gender responsiveness;
«  formulate recommendations for improvement.

1. Inclusive multi-stakeholder platform

In collaboration with the Coalition against Land Grabs and the Food and Agriculture Organization (FAO) Senegal,
ActionAid Senegal helped to set up a multi-stakeholder platform in April 2014 to monitor VGGT implementation as
part of the country’s land reform process. The platform facilitates discussion and interaction among stakeholders
(including civil society, farmers’ organisations, state actors, the private sector, communal authorities and research
organisations) on land governance and common agendas to better implement the VGGT. The platform is co-
chaired by the Ministry of Agriculture and the National Farmers’ Platform for Rural Development. Three national
workshops have been organised since 2014, and 150 members of CSOs and the National Commission for Land
reform have been trained on the VGGT, with technical and financial support from FAO.

ActionAid and other partners have also supported dialogue groups at local levels in some areas, where women’s
groups, young people, mayors’ associations and community-based organisations can interact. At both national
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and local levels, attention is paid to the representation of women for consideration of their specific interests
regarding access to and control over land and natural resources.

2. Recognition of customary rights and informal tenure

Despite the fact that in rural areas customary law is common practice, Senegal’s land legislation did not recognise
the customary land tenure system and almost no land was recognised as customary land prior to the 2016 land
law. To change this situation, CSOs and other social movements have undertaken consultation with communities
to collect ideas and testimonies to influence land policy. In addition, ActionAid — in collaboration with the National
Farmer’s Platform and other CSOs - has built the capacity of Land Reform Commission members as well as rural
VGGT counsellors to enable them to make sound decisions that respect women’s land rights.

As result of the capacity building, the new land policy in Senegal has clearly integrated the objectives of the
VGGT and almost all the land governance principles have been clearly taken into account in the new land policy
that recognises customary land rights. This helps protect and secure communities’ and women'’s land rights.

3. Gender equality

National laws respect equality between men and women (Article 15 of the January 2001 constitution), but
illiteracy and cultural barriers block the realisation of women’s land rights. In rural areas where customary law
particularly does not favour women'’s land rights, women are not well positioned to access land equally with
men. Weak implementation of the national constitution on land tenure allows room for abuse.

4. Protection from land grabs

Land grabs in Senegal by foreign and national investors, international private actors and senior politicians
have increased since 2000, and it is suspected that between 2002 and 2012 approximately 700,000 hectares
of land were grabbed.*” Land grabs occur in Senegal largely because the National Domain Law’s definition
of ‘public utility’ and ‘general interest’ is ambiguous. In some cases, government can raise a public interest
to displace people from their land without fair compensation,* and this ambiguity introduces an element of

profound insecurity for local communities.

In December 2012 more than 15 Senegalese CSOs formed a National Platform Against Land Grabs. The
platform has engaged with parliamentarians and communities to call for an end to land grabs and for transparent
and inclusive land reform. In response, at the end of 2013 the Senegalese government created a National
Commission for Land Reform with the participation of CSOs to ensure secure land tenure for smallholder
farmers, including women.

The advocacy work of CSOs and social movements at local, national and international levels since 2012 has
also contributed to a significant reduction in land grabbing and land conflicts in several regions. For example,
Italian company Senehuile Senethanol has given back 10,000 hectares to communities and the commune of
Ngith in northern Senegal. In addition 80,000 hectares have been given back to communities in eastern Senegal
after more than four years of resistance against Spanish company Lanka that had been granted a lease for the
land for its commercial use.

5. Land administration
In Senegal, the Mayors and rural councils are the main institution responsible for rural land management. Under

the National Domain Law these rural councils are responsible for the allocation and withdrawal of state land,
but the application of this law has proven to be ineffective, unsustainable and unfair to small-scale farmers,
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especially women.*® The procedures for measuring productive land use are not clearly or legally defined.
Farmers’ user rights cannot be converted into leases or title deeds, allowing rural councils to withdraw or
reallocate smallholders’ lands at their own discretion.°

TheNational Domain Law alsorequiresthatland allocations, withdrawals, notifications, transfers and dispossessions
be recorded in a land register by the rural councils.® In practice these provisions are not implemented and the
rural councils do not maintain up-to-date records.®? In focus group discussions, communities note that language
barriers and lack of knowledge of the procedures limit their ability to record their tenure rights. Moreover, rural
councils face budgetary and human resource constraints. Finally, rural councils are highly politicised and members
are predominantly from the elite and the ruling party, biasing land allocations and withdrawals.%

6. Conflict-resolution mechanisms

Land disputes in Senegal are widespread, including some between communities and rural councils resulting
from inaccurate records or conflicts regarding inheritance.® These disputes are resolved through both formal
and informal customary mechanisms. Rural councils have jurisdiction over land conflicts, but if they fail to
resolve the dispute, it can be heard through the formal court system.% Civil society and community-based
organisations also assist with dispute resolution by helping parties to negotiate.>® In some districts, dialogue
groups on land issue and other natural resources have become spaces for conflict resolution.

In practice, success in resolving conflict varies from place to place. For example, in Wassadou in eastern
Senegal, communities said there has been no concrete action to solve their land dispute with outside investors.
In other places, like Kedougou, Fanaye, however, solutions have been found for people facing similar situations.

Conflict-resolution systems face a number of challenges. Formal courts are criticised for being “inefficient,
corrupt, biased, and lacking necessary resources”. %" Justice is slow and procedures are complex and costly for
the rural poor.®® Rural councils are ill equipped and know very little about conflict management; most members
are not formally educated and lack the knowledge and skills to apply the subtleties of land law.®® Resolution
is predominantly reached through consensus negotiation rather than by application of the law. Consequently,
power plays an important role in the resolution process as it determines the relative weight of the parties
involved in the negotiations.®®

Key findings from OECD countries (Australia and
the Netherlands)

Australia

Source: Sally Henderson, The Australian Government and the Voluntary Guidelines for the Governance of
Tenure. ActionAid Australia.

Disclaimer: This review of the Australian Government’s application of the principles of the VGGT is based on
publicly available documents. It is yet to be verified through peer Australian NGOs and with the Department of
Foreign Affairs and Trade.

Background: Australia is a high-income country where the majority of citizens are prosperous, but there are
persistent and growing levels of inequality in the country, including for the Aboriginal and Torres Strait Island
communities (ATSI). There are also many Australian companies that invest overseas — for example, Australian
mining companies are among the largest in the world.
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Assessment objectives: The aim of this study was for ActionAid Australia to determine the extent to which the
Australian Government — in publicly available documents — articulates and respects the rights enshrined in the
VGGTs (including through development aid) with the ultimate intention of starting a process whereby the rights
enshrined in the VGGT are implemented more fully. This is important in light of Australia’s recent election to the
UN Human Rights Council, the review of its report by the Economic, Social and Cultural Rights Committee and
the preparation of its report for the International Covenant on Civil and Political Rights.

1. Multi-stakeholder platforms

Documents reviewed indicate limited Australian government support for multi-stakeholder platforms to ensure
enhanced participation, oversight, monitoring, evaluation, transparency and accountability for land governance.
While a small number of aid investment plans®' mention the need for land reform in a particular country or
region, there is no direct reference to the VGGT nor multi-stakeholder participation or involvement. An exception
are the handbooks developed by the Department of Foreign Affairs and Trade’s extractive sector for use by
partner governments in workshops with mining companies.® %64 These make strong and frequent reference to
multi-stakeholder forums and consultations, although the extent of their use is unknown.

Over 650 of Australia’s biggest companies invest overseas, including 58 in mining,® creating significant potential
impact on land tenure rights. Although the Australian government belongs to many regional bodies in the
Pacific, Asia, Africa and the Indian Ocean Rim, this assessment found no instances of Australian government
participation in multi-stakeholder platforms for land governance.

2. Recognition of customary and informal tenure

The Australian government has a publicly available safeguard policy on displacement and resettlement that
requires informed consent to be explicitly sought, documented and confirmed by interested third parties in relation
to customary land set aside for aid related activities. The safeguard policy explicitly states that: “Voluntary land
transactions, such as changes in land use or ownership, or access to resources that are not imposed (such as
market-based transactions or voluntary donations) are not considered displacement. Voluntary transactions are
based on informed consent; the land owners or users involved are aware of the relevant implications and likely
consequences of the proposed aid activity and have the power to choose whether to participate on a voluntary
basis. Voluntary market-based transactions are limited to where the seller is not obliged to sell. Where land is
donated, this policy requires adequate documentation, including confirmation by disinterested third parties,
demonstrating that such arrangements are, in fact, based on informed consent. Where customary communal
land is provided voluntarily, the informed consent of a clear majority of the community is also documented.”
Where displacement of indigenous peoples is anticipated, the policy also refers to a requirement for meaningful
consultation with indigenous populations, including culturally appropriate and land-based resettlement strategies
for livelihood improvement or restoration; opportunities for affected indigenous communities to benefit from the
project affecting them; and consideration of measures to strengthen indigenous communities’ claims to, and
control of, customary land and resources. However, the extent of support for strengthening indigenous land
rights could not be determined from publicly available documents. The NGO Aidwatch has been critical of
previous Australian government-funded projects on land governance in Melanesia and Vanuatu, claiming that
they overly focus on land as an economic commodity and not on the cultural and social dimensions associated
with customary land.®

With regard to investment, the Australian government has several programmes that support overseas investments,
such as Export Finance and Investment Credit (EFIC) grants to develop export markets, trade deals, and bilateral
investment treaties. Any investment through the Australian Aid Programme must uphold the Environment
Protection and Biodiversity Conversation Act (1999) and apply the displacement and resettlement safeguard.
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This assessment identifies that the Australian government, while prepared to advise overseas investors around
customary tenure on request, has no binding requirements to which investors must adhere.

Australia has negotiated several trade agreements and bilateral investment treaties and these are not screened
for how they may affect tenure rights (including those of customary land owners) as they are oriented towards
the interests of foreign investors rather than communities. Moreover, the inclusion of Investor State Dispute
Settlement provisions could potentially affect a country legislating to protect customary land rights.®” The
National Contact Point (NCP) for the OECD Guidelines for Multinational Enterprises potentially offers some
guidance for Australian companies on customary rights as these , reference the OECD-FAO Guidance for
Responsible Agriculture Supply Chains that mention the VGGTs directly. However, this has been relatively
inactive and underresourced.

3. Gender equality

In 2013 the Australian government elevated women’s empowerment and gender equality from a cross-cutting
theme to an aid investment priority. However, the extent of support for women’s land rights is difficult to assess
from available documents.

Much of the analysis in the previous section on customary tenure is also relevant here. The Australian Trade and
Investment Commission® has no gender strategy available on its website. However, it has engaged in several
activities that look into gender and mining, mostly to increase women’s employment and representation in
governance structures. EFIC also has no specific gender strategy for its transactions, nor is there any specific
reference to gender in its procedures for the environmental and social review of transactions.

4. Protection from land grabs

Government regulation of overseas activities in relation to large-scale land acquisition appears to be very
weak, despite risks associated with Australian investment. For example, the NGO GRAIN has highlighted three
Australian-based or registered companies using large tracts of land in Mozambique, Papua New Guinea and
New Zealand.®® Oxfam has also documented case studies whereby Australia’s four big banks have funded
organisations engaged in land grabbing.”® They called on the banks to change their policies to have zero
tolerance of land grabs, following which two have made changes.”" Oxfam and Corporate Analysis Enhanced
Responsibility (CAER) in 2013 analysed the policies of 53 Australian extractive companies and found only one
committed to FPIC.” Five others had committed to free, prior and informed consultation, though as Oxfam and
CAER pointed out this is not the same as consent.

There is a lack of transparency and information available on investments. For instance Australia holds the third
largest amount of pension funds™ of all OECD member countries but it is difficult to find information on whether
they invest in assets such as land overseas. Australia also has negotiated several trade agreements and bilateral
investment treaties with Investor State Dispute Settlement provision. As discussed previously this may have a
chilling effect in that countries may be discouraged in bringing in legislation to protect against land grabbing as
they may have to pay large amounts of compensation to companies who have acquired the land.

The OECD National Contact Point is, in theory, a mechanism by which communities could bring grievances in
relation to land grabbing, and some complaints related to mining companies are registered on the Australian
website. However, the NCP is under-resourced, many communities in the investment host countries do not
know that it exists and there are power imbalances that undermine their ability to make a complaint.

In terms of development assistance, the Australian government supports smallholder farmers in its agriculture,

fisheries and water strategy.” However, while there are mentions of sustainable and inclusive growth, there is
also a strong link to agribusiness and creating an enabling environment for business investment.
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5. Effective land administration

The references to land administration that exist in some Australian aid investment plans are generally measures
to streamline processes that enable land to be recognised as a commodity and credit obtained.

In 2005, Aidwatch reported that there had been 50 Australian government land projects of which 23 were classed
as ‘land titling, land administration, surveying and mapping’. These projects were predominantly undertaken
in a number of Asian and Pacific countries.” Aidwatch is sceptical of the approach taken by the Australian
government as it claims they are making land open to capture by corporates and corrupt government officials.

Australia has had three land titling projects in the more recent past in Papua New Guinea, Laos and the Philippines.
Information on the (now ended) projects in Laos and the Philippines from the implementing organisation (Land
Equity) indicate that activities were aimed at easing land titling and registration, collection of revenues for land
and community awareness.’s 77

6. Conflict-resolution mechanisms

The Australian government supports formal justice projects in development assistance. However, there is
insufficient detail in the Australian government’s publicly available documents to determine whether, and to
what extent, justice-related support focuses on or contributes to the resolution of land conflicts.

With regard to the Australian government’s own grievance mechanisms, those available for investments and
programmes are not functioning well. The Department of Foreign Affairs and Trade has a complaints mechanism
regarding adherence to its procurement guidelines. Complaints can also be registered with the Commonwealth
Ombudsman as with all Australian government departments. The Export Finance and Investment Credit Agency
has a grievance mechanism but, as we understand it, this has not yet been used. AusTrade has a grievance
mechanism for businesses. The National Contact Point for the OECD guidelines potentially offers another
grievance mechanism but the Corporation Accountability Research team has found that many communities
do not know about it, and there is a potential conflict of interest as it is located in the department of Treasury.

Recommendations for the Australian government and civil society

«  The National Contact Point should be reformed and relocated into the Department of Foreign Affairs
and Trade. It should be an adequately resourced function able to genuinely mediate cases, publicise its
existence to community members and facilitate their access to it.

+  The Australian government should commit to engaging in negotiations towards a binding UN treaty on
Business and Human Rights.

«  The Australian government should apply its safeguard and gender policies across its entire foreign affairs
and trade portfolio, not just aid.

+ Inheritance of land is critical to women’s empowerment and this link should be recognised in Australian’s
new foreign policy, enabling it to truly empower women in line with its stated women’s empowerment and
gender equality goal.

+  The formation and operation of multi-stakeholder platforms to deal with land issues should be included in
the Australian Aid Programme’s agriculture, fisheries and water strategy, and be recommended in guidance
for Australian companies operating and investing overseas.

+  The support on land administration given in the Aid Programme should enable women to register their land and
reflect local communities and their values. It should not be aimed at commoditising land for market purposes.

+  Civil society in Australia should strengthen their influence and engagement with government around FPIC
and the principles enshrined in the VGGT to improve its definitions and approach to this.
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The Netherlands

Source: NDM Mathot (for ActionAid Netherlands), Analysis and Conclusions on Dutch alignment with the VGGT
in Foreign Government Policies, August 2017.

Scope, sources and disclaimer: This analysis is mainly based on publicly available (policy) documents related
to Dutch foreign policies on aid and investment between May 2012 (when the VGGT were adopted) and July
2017. Short interviews’ have been conducted to cross-check the main findings for the six principles.

In March 2017 a peer review was organised with a limited number of interested NGOs and academics™ on
the proposed methodology for tool 3. Some of these recommendations were included during the current pilot
phase, while other recommendations will be taken into account in the evaluation of the pilot.

Both the tool and the draft analysis and conclusions have been shared with the Ministry of Foreign Affairs
and the same peer review group as above. Their main feedback on the assessment has been integrated in
the report. In follow-up to these conversations ActionAid Netherlands will publish a short public brief with
recommendations to be discussed with a wider group of stakeholders, including the Dutch Land Governance
Multi-Stakeholder Dialogue and the new Minister for Trade and Development.

Assessment objectives: The main objectives of the Dutch study included the refinement and further
development of the assessment methodology of tool 3 on the VGGT for OECD countries, as well as the mapping
of existing initiatives taken by the Dutch Ministry of Foreign Affairs as part of its commitment to the VGGT.2° A
policy analysis has been carried out to assess the extent to which the Dutch government applies the VGGT and
FPIC in Dutch foreign policy, particularly aid, trade®' and investment. The research and analysis process, as well
as the outcomes, are also an important tool for further dialogue with government and other stakeholders on how
to strengthen Dutch implementation of the VGGT.

Both the analysis and conclusions in this report and the methodology used (tool 3) should be seen in the light
of the principle of a continuous process of improvement.®

1. Multi-stakeholder platforms

The Dutch Ministry of Foreign Affairs (MFA) supports several multi-stakeholder platforms (MSPs) in aid-
receiving countries.®® This support is mainly channelled through LANDac,®* which facilitates multi-stakeholder
platforms in West and East Africa with a focus on food security and the inclusion of the private sector. The
MFA also supports Dutch NGOs® and their southern networks to promote multi-stakeholder dialogue on land
governance®® and international multi-stakeholder networks such as International Land Coalition and the Global
Land Tool Network.®” MFA’s support to farmers’ and women'’s organisations can also enhance the capacity and
participation of these key rights-holders and stakeholders in multi-stakeholder processes related to land.

The Dutch government actively supports and participates in land-related MSPs in the Netherlands and promotes
the application of the VGGT in regional/international fora. In response to calls from Dutch civil society, the MFA
took the initiative to set up the Land Governance Multi-Stakeholder Dialogue (LG MSD) in 2014. This (for OECD
countries) unigue initiative®® aims to mainstream the VGGT in Dutch international cooperation and engages®
the Dutch government, civil society, private sector, financial and knowledge institutions in a joined-up, solution-
oriented learning process to improve land governance in countries where the Netherlands is active.® It is not
(yet) clear whether the ambitions of the LG MSD have resulted in actual changes in policy and practice as well
as impact ‘on the ground’.’
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2. Recognition of customary rights and informal tenure

The MFA supports costumary rights and informal tenure in various programmes supporting networks, CSOs and
institutions such as cadastres (see 4). In its policy on food security and in various letters to the parliament,® the
MFA has expressed its full commitment to the VGGT. The MFA’s policy does not mention specific requirements
on due diligence to examine, record and report who is using land tenure arrangements and informal rights, prior
to any land-related investment. The MFA argues that there is no need for a specific policy or safeguards related
to customary and informal land rights, as these rights are already covered by the MFA's commitment to the
VGGT.*®® However, examples from the recent past show that existing customary land use rights, as well as the
right to FPIC,* are often overlooked or not fully respected by Dutch companies and investors. This suggests
that there is a need for additional guidance® for such complex issues.%

The MFA has learned lessons regarding the erosion of women’s customary tenure rights in land registration®” and
now includes a gender perspective in all its land registration projects.® At the international level, the MFA has
contributed to discussions related to customary tenure at the World Conference on Indigenous Peoples® and
was the first government to publicly support the Global Call to Action — an international civil society campaign
to secure indigenous and community land rights.

For investments without government participation, the application of the OECD Guidelines is encouraged
but remains voluntary. With regard to investments with government participation, due diligence - in line with
the OECD Guidelines and International Finance Corporation Performance Standards (IFC PS) — prior to the
implementation of projects is mandatory,’® but the responsibility for this lies with companies.'®" There is no
specific reference to land, and customary rights, informal tenure,'® or to FPIC in the OECD Guidelines, which
makes additional guidance and guidelines relevant. The MFA is currently reviewing its policy and has committed
to include in its action plan'® the monitoring of the application of the VGGT, CFS Principles for Responsible
Agriculture Investment (RAI) and OECD-FAO Guidance on Due Diligence in Agricultural Supply Chains by all
implementing agencies of the government’s private sector development programme.

3. Gender equality

Women's rights and gender equality are included as a priority theme'“ in the MFA’s policy agenda for aid (and
investment) programmes, both as ends in themselves and as conditions for realising other priorities, such as
food security.'® A Taskforce on Women’s Rights & Gender Equality has been set up to ensure policy translation
into programmes. %

Currently there is significant support for women’s tenure rights in the MFA’s development aid,'” and it has
recently committed to a more coherent gender strategy in aid projects, including gender-disaggregated data for
monitoring and impact measurement.'®® Parliamentary questions led to the MFA committing to better integrate
gender in briefings prior to trade missions and to promote gender assessments in all International Corporate
Social Responsibility agreements.®

The MFA’s policy on investment and private sector development is based on the OECD Guidelines and on the
IFC PS on Environmental and Social Sustainability. While a gender perspective on tenure is lacking in the OECD

Guidelines, gender (however not women'’s rights) is a cross-cutting issue in the IFC PS.1"0

As a result of the MFA’'s commitments in the Action Plan Policy Coherence for Development,'" the integration
of gender due diligence should be improved.
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4. Protection from land grabs

The Netherlands is a key player in (large-scale) land investment overseas,'? through pension funds, banks,
direct investments and government-related or funded institutions, as well as more indirectly through imports
and consumption.'® Preventing land grabs has been high on the political agenda over the past years and an
important part of discussions in the MSP. While the MFA prioritises investment in small-scale food producers,
there are no Dutch laws in place to prevent land grabbing in overseas investments''* nor specific policies that
aim to avoid or minimise land transfers as suggested by the VGGT. © States should provide safeguards to
protect legitimate tenure rights... from risks that could arise from large-scale transactions” The importance that
the MFA attaches to investing in small-scale farmers is underscored in its long-standing support to southern
farmers’ organisations and in its Food Security Policy."®

In the recent past, several cases of land-related human rights infringements have been reported in which
Dutch companies and financial institutions were involved.'® The MFA has committed to prevent land grabs in
a structural way by actively promoting and supporting ‘good land governance’.’”” The Netherlands has actively
contributed to the development and promotion of international standards such as the OECD Guidelines, CFS-
RAI and the OECD-FAO Guidance. The MFA supports and encourages — but does not oblige — international
enterprises to subscribe to the OECD Guidelines, the main Dutch reference for international corporate social
responsibility. However, land rights are not yet well integrated and only a limited number of Dutch companies are
familiar with the OECD Guidelines.'® As the MFA focuses on dialogue and voluntary, non-binding agreements®
for high-risk sectors, the Netherlands has not (yet) committed itself to an internationally binding treaty related to
private sector infringements of human rights abroad.'?

In Dutch policy, there are no consistent requirements for investors regarding transparency in international
corporate social responsibility reporting and there is no sanctionable obligation for investors to assess human
rights infringements, including lad rights throughout the project. A coherent government policy related to the
(monitoring of the) implementation of these guidelines and standards is lacking. As of 2017, a new law obliges
companies with more than 500 employees to report on non-financial aspects in their annual reports.™' In 2016
the MFA made the commitment'?? to better align Dutch government policy (food security and private sector)
with existing standards such as the VGGT, RAl and OECD-FAO Guidance.

5. Effective land administration

The importance the MFA attaches to effective land administration as a condition for development is underscored
in its policy related to Land Governance'?® and Food Security.'?* While initially the MFA’s support was mainly
geared towards creating an enabling environment for (Dutch) investors, in recent years attention has shifted to
a more holistic and human rights-based land governance approach.'® Accordingly, the government provides
significant development assistance to the strengthening of land administration institutions.

The Netherlands’ Cadastre supports and strengthens land registration in developing countries through the fit-
for-purpose’ method’'?¢ and the ‘social tenure domain model’,?” both developed to meet the needs for tenure
security for poor people. The LAND'2® programme focuses on strengthening the capacities of local governments
and surveyors, but private companies, embassies and local NGOs are also targeted. The Netherlands explicitly
supports countries in which the right for women to inherit land has not yet been enshrined in national law.
Since the MFA received criticism related to the erosion of customary land rights for women in land registration
projects, an explicit gender analysis has been included in all land registration projects.'?°

Dutch support for land registration emphasises the use of participatory processes and the inclusion of a gender

analysis. The use of high-tech innovations, e.g. community mapping, also has an impact on the role of land
administrators'™® who increasingly become facilitators of participatory processes. This requires different skills
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and competencies, as well as a review of guiding ethical principles’®' and mainstreaming the principles of the
VGGT in surveying curricula around the world.'®> Both the VGGT and the SDGs are included in the training
material provided by the LAND programme. No assessment is available yet of the inclusiveness of these new
participatory approaches and the impact on tenure security in practice.'

6. Conflict-resolution mechanisms

The MFA’s support for conflict-resolution mechanisms is based on its policy on Land Governance'* as well
as on its overall policy for development cooperation,’ in which Security and the Rule of Law is included as
a priority theme. Government aid programmes support conflict-resolution and access to justice projects via
several channels, ' and include both formal and informal conflict-resolution mechanisms and support related
to customary and women’s tenure rights.

There is no specific complaint mechanism in place for Dutch development aid and state sponsored private
investments. However, the Dutch National Ombudsman can be used for complaints related to any government
body. With regards to Dutch overseas investments, the Dutch National Contact Point (NCP) for the OECD
Guidelines serves as an overall complaint mechanism for alleged human rights infringements from international
Dutch (and state-owned) enterprises. The NCP works through mediation and its declarations are not binding.
Formally the NCP does not (yet) cover land, even if in practice there is space to file cases related to land.

In response to several land-related conflicts with financial involvement from the Dutch Development Bank FMO
and pressure from civil society, FMO set up an Independent Complaints Mechanism in 2014 - the first in a
bilateral European development bank. Under Dutch and European law, several legal options to hold companies
accountable remain unused.'® Entry points for individuals and companies can be found in civil, administrative
and criminal law, though most of these options are expensive and time consuming.'3®
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Section 5: Points of comparison
and analysis based on the four
country studies

From The Gambia and Senegal assessments:

. Efforts to set up MSPs have been made in both countries, but the results have been mixed. To the extent
that efforts have been successful, they have largely depended on active support from NGOs and the FAO.

+  Challenges persists for women under customary tenure regimes although pockets of success have been
witnessed, which should be scaled up. Land grabbing is a significant issue in both countries and possibly
spurred the revision of the land law in Senegal. Policy measures to address land grabbing are still needed
in The Gambia.

+  Records of land rights remain absent (in The Gambia) or are poorly maintained and hard to access (in Senegal).

+  Multiple levels and types of conflict-resolution mechanisms are available in both countries, yet judicial
mechanisms remain difficult and costly to access for the rural poor.

From Australia and the Netherlands country assessments:

«  There is an overall contrast in the high levels of development assistance for land governance (including
VGGT implementation) from the Netherlands and the limited levels from Australia indicated by available
documents; however, the Australian government has adopted a safeguard policy on displacement and
resettlement. The Netherlands relies on its commitment to the VGGT, though recent past Dutch company
activities point to a need for additional guidance.

+  Despite instances of company and/or investor involvement in land-related infringements, there are no
binding regulations on corporations’ overseas investments. OECD guidelines and IFC standards are an
important framework, but land rights issues — especially customary and informal tenure — are not yet well
integrated, and support mechanisms need greater investment.

«  Gender is a cross-cutting strategy and /or priority for both countries for land related policies, but needs to
be translated into specific strategies that can be monitored

*  Both countries support some land tenure related projects and networks. Based on lessons learned, the
Netherlands has adopted a continuum of land rights approach. Some NGOs working on land issues see
support from Australia as too oriented towards commodification of land.

«  Grievance mechanisms have been established but there is little information on how well they are operating.
International grievance mechanisms, and thus sanctions for companies and governments infringing on
tenure rights, are limited.

+  An MSP approach is standard practice for the Netherlands, and a very useful tool, but not a sufficient to
improve actual policies and practices (there is limited information on this issue from Australia).
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Section 6: Recommendations

Recommendations regarding the process for undertaking assessments using these tools include
the following:

+  The tools have found to be very useful to get a good overview of policies and programmes (tool 1 and 3),
as well as community perspectives on land tenure, and use this analysis to bring about conversation and
change. This requires an integrated approach and strategy to women and community empowerment,
participatory and policy analysis, dialogue and lobby/ advocacy.

+ Dedicate sufficient time and capacity to the assessment. Experience from the first round of pilot
assessments indicates that conducting the assessment — particularly the full process of literature reviews/
desk studies, focus groups, stakeholder and peer reviews, and revisions — requires significant time as well
as advance planning. Securing dedicated capacity in the form of consultants or staff/partners with clear
time allocations also helps to ensure steady progress.

- Engage with broader civil society and other key stakeholders, including governments, as well as
national processes related to the VGGT and tenure in general. While the pilot tools integrate engagement
with stakeholders and experts as part of conducting and reviewing each assessment, wider engagement
in the overall development and use of the tools, and communication of findings, is an important area for
future attention. At country level, collaboration with related civil society efforts promotes alignment and can
strengthen advocacy, while engaging with relevant government agencies on the process and results of the
assessment can inform national implementation and reforms. At the global level, it will be useful to further
explore how this work relates and can contribute to other VGGT support and monitoring initiatives.

- Build a larger sample over time. One aim of the toolkit initiative is to enable cross-country comparisons
on alignment with and realisation of VGGT principles. In this first phase, the number of countries piloting
the tools has been quite small. Building a larger sample by completing assessments in more countries will
provide a more robust basis for understanding similarities and differences within and across regions.

+  Conduct a workshop to prepare for the next stage of development and use of the tools. A workshop
would offer several advantages, including providing a space for discussion of possible refinements to the
tools themselves, facilitating engagement with a wider range of organisations involved in VGGT/land tenure
issues, and enabling a shared and in-depth understanding of the tools and assessment process among
those who will be conducting further assessments.
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